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Scuttlebutt (n – gossip/rumour)

Felicity Gerry on ensuring gender equality in 
judicial appointments

Response to Lord Sumption 
On November 15, Lord Sumption gave a speech setting out his 
arguments against positive discrimination in judicial appointments. 
This is my response:

The issue of judicial diversity should not be either politically 
sensitive or controversial. The reasons for the domination of the 
judiciary by white, middle-aged men are simple: they are the ones 
with the education and the connections and therefore the power. 
The selection process is only part of the problem. The issue needs to 
be addressed in a straightforward way from the top to the bottom of 
the legal profession. The judiciary is drawn from a pool of talented 
intelligent professionals. The failure to draw out women from that 
pool has its roots in an education system that failed to encourage 
women into traditionally male occupations and a profession that has 
frowned on change to its practices, where speaking out is discouraged 
and unreconstructed attitudes are not challenged. I will not repeat 
the statistics but women are not represented properly in the judiciary 
at any level, even though the level of entry of women to the profession 
is at an all-time high and despite the efforts of the Bar Council and 
other professional bodies to tackle diversity issues. Women at the top 
of their game are not being appointed to judicial office. Things are 
slowly changing but it is too slow. Why?

The starting point is not the criteria for judicial selection. 
Everyone agrees that appointments should be on merit. The able 
should be advanced. Applying a merit test fairly to those available 
should broaden the make-up of the judiciary without the need for 
choosing between competitors. The application process requires, as 
it does for silk, references from the judiciary before whom a female 
advocate appears. It is common sense that some of those men will 
be subconsciously influenced by their own life experience. For 
example, in court it is easier to engage a Judge with analogies relating 
to cricket, football and classics, rather than childcare, Zumba and 
shoes. Few referees are going to be openly dismissive of a female 
applicant. It is much more subtle than that. There are women with 
ability but less experience either due to a career break, limits on their 
working availability created by childcare responsibilities, or more 
probably because they are clerked into areas of law perceived as 
“feminine” or because they are simply not clerked the higher-profile 
briefs. A training system would provide assistance to senior women 
provided it did not impact on their income, which substantially 
goes on school fees and nannies required to enable them just to 
get to court. Retention of women as advocates is appalling, as the 
systems of work are onerous, the remuneration in crime is inadequate 
and the networking is still based around traditional drinking or 
sporting events outside court hours during valuable down time. The 
silk system (which would give a woman a kite mark) has the same 

problems and no senior junior at the criminal Bar can risk their 
practice on an application. Then there are those with a paper practice 
who are hardly seen by Judges at all and have no opportunity to prove 
their worth. There is, in my view, a large untapped resource of women 
at the Bar who would largely be better than those currently being 
appointed. That advancement of women is a problem in most, if not 
all, Western societies is not an excuse. Perhaps the most striking way 
to demonstrate the existing difficulties is not to compare us with any 
other jurisdiction but to look at the reality for some women at the Bar: 
Despite their obvious abilities, it is history, sex, complicated childcare 
arrangements or a feminine style of presentation which means they 
are not advanced. There are countless tales of personal issues that 
amongst men would indeed be treated as personal rather than work 
but when it involves a woman is seen as affecting her professional 
ability. There are the women who are bullied to the extent that they 
feel inadequate, and those who stand up to their senior colleagues are 
told to “zip it”. 

In England, sadly, the recruitment of Judges is not what it 
was and the real merit at the Bar – those women who have stayed, 
overcome the gossip and taken the men on at their own game – are 
ripe for advancement but still inhibited by both the system and the 
people in it. It need not be a long haul to the appointment of women 
to the bench. The pool of merit would be wider if the system did not 
depend so much on referral by the very network of senior men that 
those women have battled for so long – many giving up the challenge. 
It would be wider if there was not wholesale dependence on examples 
from complex and serious criminal cases. It would be wider if the silk 
system were cheaper and less restrictive and if civil paper practitioners 
did not have to depend on court hearings standing up & it would 
be wider if each set of chambers were required to actively promote 
equality and diversity. All of those would be a more practical way 
to speed up the process of creating a talented and diverse judiciary. 
Ultimately it is not a cliché, it is an intellectual no-brainer – The 
competing interests are complex but the issue is simple – the JAC 
has a positive obligation to achieve something now. J
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